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Reform of ISDS – The ICSID Rules Amendments and

UNCITRAL Working Group III (9:30am– 11:00am)

 For many years, the legitimacy of the investor-state dispute settlement (ISDS)
system has been subject to criticisms of States, international organizations,
civil society, commentators, academics and even arbitrators. In the last ten
years, investor-State arbitrations have continued to grow, not only involving
developing States as respondents, but also against States in North America
and Eastern Europe, and significantly against Western European States. As a
response to the criticisms against ISDS, a range of institutional reforms are
being discussed at two different forums, ICSID and UNCITRAL’s Working Group
III.

ICSID’s Rules of Arbitration have been reformed four times since the first set of
rules were adopted in 1968. These reforms reflect a continuous effort to
modernize and improve the rules applicable to ICSID proceedings. In 2017,
UNCITRAL’s Working Group III was also entrusted to work on reform options
for the ISDS system. In both reform efforts, stakeholders have participated in
discussions to identify concerns and propose reforms. The concerns include (i)
the search for consistency between arbitral awards in a system comprised of
circa 3,300 international investment agreements, (ii) the ethical integrity of the
adjudicators, and (iii) whether a reformed system may still protect foreign
investors and guarantee the States’ rights to regulate and be accorded
procedural and substantive justice during the course of investor-State
proceedings. Although the Amendments to the ICSID Rules include significant
modifications, there is debate as to whether the proposals stop short of a
complete renovation of the ICSID system and whether they effectively solve
the criticisms leveled against the ISDS system.

In light of the foregoing, this Panel will discuss the potential amendments and
reforms that have been proposed at ICSID and UNCITRAL, their objectives, and
the impact that they could have on the ISDS system. The panelists will consider
how the discussions about the Amendments to the ICSID Rules and the
UNCITRAL’s Working Group III are evolving and what may be the likely
outcome in a reformed system concerning (i) the options of a standing
multilateral investment court, (ii) a standing appellate mechanism, (iii) an opt-
in or opt-out multilateral convention, and (iv) an advisory center. 
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Meg Kinnear is the Secretary-General of the
International Centre for Settlement of
Investment Disputes (ICSID). She worked as
Senior General Counsel (2006-2009) and
Director General of the Trade Law Bureau of
Canada (1999-2006). Prior to this, Ms.
Kinnear also worked as the Executive
Assistant to the Deputy Minister of Justice
of Canada (1996-1999) and Counsel at the
Civil Litigation Section of the Canadian
Department of Justice (1984-1996). Ms.
Kinnear has frequently spoken on and
published with respect to international
investment law and procedure, including as
a co-author of Investment Disputes under
NAFTA (Kluwer Law Publications, June 2006;
updated editions released January 2008
and June 2009).

Mrs. Anna Joubin-Bret is the Secretary of the
United Nations Commission on International
Trade Law and Director of the Division on
International Trade Law in the Office of Legal
Affairs of the United Nations. Prior to her
appointment, Mrs. Joubin-Bret was Attorney-
at-law and practiced in Paris. She specialized
in International Investment Law and
Investment Dispute Resolution. She focused
on serving as counsel, arbitrator, mediator and
conciliator in international investment
disputes. She served as arbitrator in several
ICSID, UNCITRAL and ICC disputes. Prior to
2011 and for 15 years, Anna was the Senior
Legal Adviser for the United Nations
Conference on Trade and Development
(UNCTAD).
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Mallory Silberman is Partner at the
Washington D.C. office of Arnold &
Porter. Mallory concentrates her
practice in international arbitration.
To date, Ms. Silberman has been
counsel in almost 40 investment
treaty cases, including more than 25
at ICSID, in matters related to
transportation concessions,
telecoms licenses, intellectual
property, bank regulations, mining,
renewable energy, environmental
permits, and taxation.

Mairee is Coordinator of the Investment
Arbitration Defense Program of Chile.
She has also served as legal counsel at
ICSID. Ms. Uran Bidegain worked as an
associate in the international arbitration
group of the lawfirm White & Case LLP,
where she advised sovereign states and
private parties on international dispute
resolution, cross-border negotiations and
international transactions. She holds a
law degree from Université Panthéon-
Assas (Paris II), a Master's degree from
Université Panthéon-Sorbonne (Paris I), a
Master of Laws degree from the
University of Pennsylvania Law School,
and studied at Duke University School of
Law and the Universidad de los Andes in
Colombia. She is admitted to practice in
New York State.
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Chiara Giorgetti, LLM, JSD is Professor
of Law at Richmond Law School where
she teaches and writes in the areas of
public international law, international
arbitration, international courts and
tribunals. She has authored over two
dozen publications on these topics,
including several authored and edited
books. Professor Giorgetti served as a
member of the Executive Council and
Executive Committee of the American
Society of International Law and co-
chaired the ASIL Annual Meeting. She
is Vice-President of the American
Branch of the International Law
Association, Chair of the Academic
Council of the Institute for
Transnational Arbitration and a
member of the Academic Forum on
ISDS.
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Lee Caplan is a Partner in the International Arbitration & Dispute
Resolution Practice in the Washington, D.C. office of Arent Fox. Lee
acts as counsel for private and sovereign clients in a wide range of
matters involving international dispute resolution, public
international law, and international investment law and policy. Prior
to joining Arent Fox, Lee worked as a senior attorney-adviser at the
US State Department’s Office of the Legal Adviser. He is a member
of the U.S. Delegation to UNCITRAL’s Working Group III.
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